
be construed and interpreted in accordance \vith the laws of kat state (other than\aws 
relating to conflict of laws). 

6 .  Counterparts: This Agreement may be executed in countelpait 

and/oi- by telecopy and, when so executed, the counterparts, taken together, shall 

constitute a complete and binding agreement, 

7. Notices: Any notices required or permitted by this Agreement 

shall be deemed complete when sent by ovenlight courier addressed as follows: 

If to Ozark: David Shepherd 
Ozark Broadcasting, Inc. 
300 West Reed 
Moberly, Missouri 65270 

With a copy to: 

If to Four Him: 

With a copy to: 

Lauren A. Colby, Esquire 
10 East 4th Street 
Frederick, Maryland 21701 

Michael Fallon, Member 
Four Him Enterprises LLC 
4600 Executive Centre Parkway 
Suite A 
St. Peters. Missouri 63376 

A. Wray Fitch 111 
8280 Greensboro Drive 
7'" Floor 
McLean, Virginia 22 102 



IN WITNESS WHEREOF, the parties to this AEeement have set their 

hand and seals, andor the hand and seals of their authorized representative, as of the date 

first above written. 

OZARK BROADCASTING, INC. 

By: 
David Shepherd, President 

FOUR HIM ENTERPRISES LLC 

Michael Fallon, Member 
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Before the  
Fetlewl Coinn~unicntions Comniission 

\Vas 11 i ii gtoii ! D. C. 2 0 5 3  

In  the Mat tc r  of 

Reclassification of License of 1 
FM Station IUEL 
(Lebanon, Missouri) 

j RM-10567 RECEIVED 
1 

JLJL 2 5 2005 
TO: Federal  Conimunications Coin mission 
Attn:  Chief, Audio Division Fedoral Communications Commlssiiin 

Office ot Secretary 

PETITION FOR RECONSIDERATION 

Four Him Enterprises, L.L.C. (“FOLU Him”), liceiisee of KHZR (formerly KHCR), Chaiuiel 

249C3, Potosi, Missouri, files this Petition for Recoiisideration o f the  i\denzomrzdzinz Opii7ioi? and 

Order (“Order”). released June 2 4 ,  2005. The Oder  denied Foiu. Him’s Petition for 

Reconsideration challeiiging the dismissal of Four J3iiii’s Ruleoialting in this proceeding. Four Hiin 

files this further Petition for Reconsideration based on changed circumstances.’ FOLU Him has 

entered into mi agreement with Ozxlc Broadcasting, Inc. (“Ozai-lt”) which provides for complete 

resolution of this proceeding by alloc\~ing for the substitution of Channel 249C2 for Channel 249C3 

in Potosi as contemplated i n  Four Him’s Rtilemaking Petition See. altaclied Agreement. 
., 

Good cause exists lo grant this Petition for Reconsicieraiion. As more particularly set forth 

i n  the attached Settlement Agreement, Four Him aiid Oznrk have reached an Agreement by which 



.. 2 .. 

O z a k  agrees to iiioiiiiicniion of i t s  liceiise for I(..EL to opera ie oii 279CO illstead of 279c ill 

exchange forcertnin consideratiol1. 111 its Petition for Rttletmliing filed on April 2 3 ,  2001, Four Hi~ i l  

proposed the substitution of C1imiel 249C2 in lieu of Chaniiel 249C2 in Potosi. Missouri. and 

modification of the IWZR license to reflect operatioii on  the upgraded chamiel. In order to 

accoiiiiiiodate the upgrade, certain chaiuiel substitutions were necessary. Specifically, Four Hiiii 

proposes to eliiiiinate short spacing to KDAA, Rolla, Missouri, which currently operates on Chaniiel 

248A, by substitution of Chaiuiel 276A foor 24SA in Rolla.' The substitution in Rolla in turn causes 

two short spacings to two other facilities: 311 allotnient oil Cli~itinel 27GA in Liun, MO_ and Ozark's 

KJEL on 279C in Lebanon: MO. The short spacing to Chaiinel 276A iii Liiui can be eliiiiiiiated by 

substitution of Channel 24SA for Cliaiinel 276A. The short spacing to KJEL is elimiiiated by tlie 

reclassificatioii of ICIEL 3s a CO facility operating on Chaiinel 279CO instead of its current licensed 

operatioii on Channel 279C. 

1tirespoiiseto Foiir I-Jiin's PetitioiiforRuleiiiakiiig,the Comiiiissioiiissued an Order foShow 

Cause on September 20,2002, seeking comiiieiit on why IUEL should not be downgraded to operate 

as a CO. Ozark was' not served a copy of the Shoio Cause Order by registered iiiail a i d  did not file 

a timely response. It d id  f i l e  a h40li012 to Accepi Late Filed Opposition to Order to Show Cause 

indicating that it received no actual notice and intended 10 file an a]iplication to iiiaintaiii its Class 

C status. Subsequeiitly, Ozarlc filed a h4odificatioii Application seeking authorization to operate as 

a ftill Class C slatioii. Tlis Coinmission 1x1s since accep1ccl ;itid gfiitiled tlie applicatioii (BPH- 

20030401 ABZ). 



-- , -. 

In the Coiiiiiiission's recently released it7 Re: Xevi.7iui.i o/Pi.ocediire.~ Gol~c.r~?ji79Ainenci,l2e~?is 

ro FMT~ih le  o , f A / l u ~ i n e r ~ ~ :  A4!3 Doi.kei A'zimbei. Uj-210 (released .lune 14,2005) (Procedures. Orc/er) 

the Comiiiission aiiiio~~iiced a 90 day settleiiieiit windo\\! to allow for resolution of pendiiig 

Rule~iialtiiigs. Duriiig this settleiiient window. the Coiiiiiiission is holding iii abeyance its rules 

prohibiting payment oi' certain coilsideration iii settlement of r\tileiiialtiiig proceedings. The 

Procedures Order states that settlements are to be liiiiited to proceedings in which NPRM's have 

been releasecl. This should be 110 bar to grant of the relief requested. No fLirther NPP& need to be 

issued 01- Comments filed in order to grant the relief requested by tlie parlies. Although 110 NPRM 

lias bee11 issued in P A -  10567, the Coiiiiiieiit and Notice provision has already passed with respect 

to the proposal advanced by Four i-liiii in i ts  Petjtion for fiiileiiinltiiig. 111 a Ruiemaking' filed by 

Ozark on h4ay 22, 200 I ,  nearly a iiionth after Four Him's Rulemaking Petition, Ozark proposed the 

allocation of Chaiiiiel 276C3 to Eminence, MO, which conflicts with the proposed sd~stitution of 

Cliamel 276A for 24SA iii Rolla;h40, requested by Four I i i i i i .  In res~ionse to tlie NOPR issued in 

the Emiiience, MO, Rulemaking, Four Hiin filed a Co~interproposal 011 September 4, 2001, 

("Co~i~i ter~~roposal")  requesting the exact same tipgrade for KIHZR a i d  clianiiel substitutions as 

proposed i n  its Petition for Rulemaking. In its Couiiterproposal, FOLU Him also requested that 

Channel 2S1A be allocated to Eiiiinence, MO. As noted in the attached Agreeiiient, Ozarlc has 

agreed to withdrawal its request for a!locatio1iof276C~ of Eminence, MO.' There is 110 impediment 



therefore to grant the clian~iel allocations as proposed iii Four Him’s Petition for Rulemaking or 

Countel-proposal.’ Therefore, it is q u e s t e d  tliar F o t i r H i n ~ ’ ~  Peli tion forReconsideration be granted 

and that its request for chaiinel substitutions as proposed in its Petition for Ruleinaking or 

Counterpi-oposal be granted. Specifically, Four Min i  requests the following change in the Table of  

Allocations: 

Potosi, Missouri 
Rolla, Missouri 
Liim, Missouri 
Lebanon, Missouri 
Eiiiineiice, Missouri 

Presellt Prooosed 
249c; 249C2 
24SA 276A 
276A 248A 
279c 279CO 

_ _  2S1A6 

See, attached Engineering Statement. Grant of this Petition for Reconsideration is in the public 

interest by conipletely resolving two Rulemaicings (RM-10567 and RM- 101 67) thereby conserving 

Coininission and party i-esoLrces 

* 1; 4 * * :i * ili ii * :i :Ji :k ii iJi * * 

’As noted, Four Him bc zves its Ruleinn; me Petition sl ioul be wanted sir - - i t  has been 
fully advaiiced i n  its Counteqxoposal in the Eminence Rt~lemnking proceeding. However, to (lie 
extent necessary, Four Hiin reqiiests waiver of Comniissioll’s rules limiting payment of 
consideration in  resolution of Ruleinaltiiig proceedings. The I’\~ilernaIti~igs in both the Potosi 
Rulemalting and the Eminence Rulemaitings were filed long ago and none of the parties could 
have filed 1~01- the p~ i rpose of receiving payment i i i  exchange for dismissal. Four Him also notes 
that if for whatever reason the Commission determines that the Commission caiuiot grant the 
Potosi Riileiiialtiny or Enlinence Cotinterproposal t he  way is inow clear to issue an NOPR. 

Site restricted see Eiigineseriiig Esliihit 2 altacllrd 10 Four Hiin’s Counterproposal. I n  (lie b 

event the Ciiniiiiission chooses no[ [i) ililil 2s  I A  to Eniinciici.. Fotii- I3im requests that  [he 
Riiieinaitiiig  proceed inonetheless by i~llucatioin 01’249C2 iii lieti o f249C3  to Potosi. 



_ _  , . 

Respectfully submitted, 

GAMMON & GRANGE, P.C. 
5250 Greeiisboro Drive, 7th Floor 
McLeaii, VA 22 102 
(703) 761-5000 

July 25,  2005 

FOUR HIh4 ENTERPRISES, L.L.C. 
~ 

BY - -. 
A. Wray Fitch I11 
Timothy R. Obitts 
Its Attoriieys 



CERTIFICATE OF SERVICE 

I, Stephanie Patton, in  the iaw offices of Gniiiiiioii SC Grange, P.C., hereby certify that I 

have sent copies of the foregoing PETITION FOR KECONSIDERATION this 25"' day of J ~ l y  

2005, by first-class, postage prepaid, U.S. Mail to the following: 

Johi  A. IGuousos, Chief, Allocations Branch 
Federal Comiiuiiicatioiis Commission 
445 12"' Street, S.W., Rooin 3A-266 
Washington, D.C. 20554 

KDAA-KMOZ, L.L.C. 
P.O. Box 4584 
Springfield, MO 6 5 S O S  

Lauren Colby, Esq., 
IO East 4th Street 
P.O. Box 113 
Frederick, MD 2 170 I 

(Counsel for Ozark Broadcasting, Inc.) 

Ozark Broadcasting, Inc 
P.O. Box 430 
Moberly, MO 65270 

Stephaiie Pattoii 



ENGINEERING STATEMENT IN 

SUPPORT OF PETITION 

FOR RECONSIDEPATION 

RM-I 0567 

CHANNEL 249C2 - POTOSI, MO 

Four Him Enterprises. LLC 
Potosi, MO 

July 22. 2005 

Prepared for: Mr. Michael Fallon 
Four Him Enterprises, LLC 
4600 Executive Center Parkway 
Suite k 
St. Peters, MO 63376 

CARL E. SMITH CONSULTING ENGINEERS 



CCNTENTS 

Title f s g e  

C o n k n t s  

Engineering Afffdavit 

Roy P. Stype, 111 

Engineenng Statement 

Table '1.0 

Table I . j (a)  

Tabie l . l ( b )  

Table 1.2 

Table 1.3 

- FM Allocation Study - Channel 249C2(97.7 MHz) - 

- FM Allocation Study - Channel 276A(103.1 MHz) - 

- F1\4 Allocation Study - Channel 276A(103.1 MHz) - 

- FM Allocation Study - Channel 24SA(97.5 MHz) - 

- FM Allocation Study - Channel 281A(104.1 MHZ) - 

Pntosi, MG 

Rolla, bl0 

Rolla, lVl0 

Linn, MG 

Eminence, MO 



EN G I N E E E I NG AF i; i D 4\tIT - ._-_ 

Rov P. Stype. Ill, being duly SWoiK. d e p o s e s  a n d  s ta tes  that h e  is a giaduate  Elec- 

trical Engineer, a qualified and experienced Conmunications Consutiing Engineer 

,,,,hose works are a matter of record wiih :he Federal Communications Commission and 

that he is a member of t h e  Firm of "Carl E. Smith Consulting Engineers" located at 2324 

~ o r t h  Cleveland-Massillon Road in the Township of Bath, County of Summi:, State of 

Ohio, and that the Firm h a s  b e e n  retainzd by Four Hini Enterprises. LLC to prepare the 

attech& "Engineering Statement In Support  of Petition for Reconsideration - RM- 

10567 - Channel 249C2 - Polosi. h"0'- 

The deponent  states that the Exhibit was  prepared by him or under his direction 

and is t rue  of his own knowledge, excep: as to siatements made on information and 

belief and as to such statements. h e  brlieves them to b e  true. 

Subscribed a n d  sworn to before me on July 22, 2005. 

ISWU 



ENGINE E E IN G STATE tvl ENT 

Ths  engineering staterrent is prsparzc on behalf of Four Him Enterprises. LLC, 

liceosse of Radio Station KHZR(Fh1: - Potosi. hlissouri, in support of a F9tit;on for,?*- 

co,~7sideridion in RM-10567. s%rhich p:apcses to amend the FM Table of Alloin?sr-iis :o 

upgrade,KHZR to a Class C2 facjlity. ii docun-ients that, even with the intervening 

chances in the Fhl allotment situation since this rulemaking proposal was originally 

filed in 2001, the.channel subsiitutions Proposed in this rulemaking petition, as origi- 

r,aIly filed, remain valid to accomplish the proposed KHZR upgrade. 

Table 1 .O is an Flvl allocation srudt.  i r  Channel 249C2. which was conduc'zd from 

thz reierence site 4.7 kilometers noithwesi of Fotosi which was originally specified in 

this rtlernaking proposal. The geogrsphic coordinates of this site are: 

NL - 37' 58' 30" 
y\'L . 30 48' 30'' 

As shown in this table, operation on Channel 249C2 from this site would be short 

spaced to both the licensed and consiraciion permit sites for KDAA - Rolla, Missouri, 

which operates on Channel 248A." 

The short spacing to KDAA can be eliminated by substituting another channel for 

Channel 248A in Rolla. Table l . l ( a )  is an FM allocation study for Channel 276.4 in 

!Pursuant to !he rounding provlsisrs 3f Section 73 ZOSjc)(S) of the FCC Rules, ihe 78.74 kiiorne- 
lei  spzcin~ to.KYK\i - S!. Louis. Miss.oirri I s  c:.Ps,.asred to  coalply with the required spsciny of 75  kilcne- 
iers 

. .  

'The data coiitaiiird in the FCC'S Cc;.s;:ic(a;ed Dzrabase System appears to i nd la te  that the 
propeced use of Channel 249C2 in Potcsi ~v.~.uld alw be siior! spaced to a vzcan! allotment on Channel 
~ L T A .  r >,rmdia, Missouri, .This appe3:s !o ti !h? re%!! 13f 3 databasa error, howzver. as the the 
and Orde: in MM Dockel '37-lG8 a:l$:ltec C?a!..?ei 28OA tc'.A;cedia and no! Channel 247A. '+.fiich ~ , ' a 5  an 
alternaie proposal in l l i is proceedmS. This '.'.ss cz:.firr,.ed by ihc FCC in their IAarca 17. 2003 ivlenoran- 

1 



Rolla \;hich was conduc ted  f r C m  lic.ense3 KDAA t:znsmitter site Simiiari,!. Tak8;5 3.1 j b j  

is a n  FM allocation study for Channel 275A whkP, was conducted from th2 KDA,: csn- 

s:rtiction pern i t  site. As shov+n in these rabies. operation on Channel 276A from either 

of  these sites would still be short spaced to 1hre.e other facilities requiring protection 

consideration: 

NEW(CP) Linn, Vi0 Channel 276A 
KJEL Lebanon h4O Channel 279C 
Rcilemaking Eminenwl Ii.10 Channel 276C3 

The short spacing lo Channel 276A in l i n n  can still be eliminated by substituting 

anoihe; channel for Channel 2764 ip Linn. Table 1.2 is an FM allocation study for 

Channsl 248A in Linn whjci: L V ~ S  conducted from the site specified in the recently 

granted construction permit (6NPH-2304.123OADD) for this allotment. As shown in this 

table, operation on Channel 248A frorn ihis site ,would be short spaced to the present 

operation of KDAA on Channel 238A As noted above, however, KDAP. kvould be 

moved from Channel 248A to Channel 275A to accommodafe the allotment of Channel 

2rgC2 to Potosi. Thus, this shon spacing should not be a problem, since Channel 

248A will be deleted from Rolla if Channel 249C2 is allotted to Poiosi, as proposed 

herein. An examination of this table also snows that operation on Channel 2484 from 

this site would meet the required spacing to the proposal to allot Channel 249C2 to 

Potosi. 

This ruleniaking proposal origins proposed to trigger a Class CO downgrade for 

KJEL to eliniinate tile short spacing behveen KJEL and the use of Channel 276A in 

Rolla. Although KJEL has opposed s x h  a downgrade and presently has En applica- 

;ion (BPH-2OL730401ABZi p?r.din; f>j a mnsxrilc.:ton permit to increase its an[,pnr,a 

2 
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height  to r:-.~iintair full Class C s:aiiis. a settlernort agreement h a s  been reached \vhich 

,\viil rsstilt i .8  the distnissal of this appi ier im and the downgrade of KJEL tD a Class CO 

facility, i+!ni:h Will elilniilate this short ssscing and perniit the substitution of Channel 

27E.P. far C..~annel 24SA in Rolia at eiikei KDA4's licensed site or the si:r specified in 

its constru;;ion permit. 

The rL:lemaking proposal to allot Cnannel 276C3 to Eminence. Missouri was ioiti- 

a;ed by the filing of a rulemaking petition by the licensee of KJEL afier the filing of the 

KHZR rulemaking petition. The setllement agreement which has been reached with the 

licensee o i  KJEL to dismiss its pending construc!ion permit application and accept a 

Class CCi e Jivngrade also specifies that tney v,riIl withdraw the proposal to allot Channel 

276C3 lo Eminence, which should elirninate the short spacing between Channel 27GA 

in Rolla aiid the proposed allotment of Channel 276C3 to Eminence. Even if ii does 

not. hrJwesr, the fact that the KHZR ruiemaking proposal was t ied prior,:o the En+ 

nence rule.:mking proposal makes it obvious that the KHZR proposal was time!p filed to 

be consid2:ed as a counterproposal in !he Eminence rulemaking proceeding (h;lM 

Docket 01-151). 

Ths Iicansec of KHZR also filed timely comments in the Eminence rulemaking 

proceedin2 noting that this conflict could be eliminated by allotting Channel 281A to 

Eminence. rather than Channel 276C3,  a s  originally proposed. Table 1.3 is an FhO 

ailocatisn study for Channel 281A. $which \vas conducied from the originally specified 

site ivhici i  . s  located 12.2 kilometers ncr;hv:~st oi Eminence The geographic coordi- 

nates o i  i h  s site are: 
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NL 27: 14' 2,"- 
l,),)L - cj 1 :' 2.3 no'' 

r;s s h w n  In this fable. operation on Ctianrlel 28'iA from this proposed site :~ould still 

fully comply with the applicable spaciflg recuirernents to all olher facilities requiring 

proiection consideration. 

In sunimary. Channel 249C2 can Siill be allotted to P-otosi, Missouri in place of the 

present allotment on Channel 249C3. piovided that Channel 276A is substituted for 

Channel 246A in Rolla, Missouri, Chmnel 248A is substituted for Channel 276A in 

Linn, hriissouri, KJEL - Lebanon, Fvissouri is downgraded from Channsl 279C ?a Chan- 

nel 279CO. and Channel 27EC3 is no: allotted to Eminence, Missouri. 
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